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SUMMARY 
 
“No civilized society, regards children as accountable for their actions to the same 
extent as adults”.1
 
 
In the absence of a justice system applicable exclusively to children in conflict with 
the law in South Africa, children are subjected to the same rigours of the criminal law 
applicable to adults in South Africa.  
 
“States Parties recognize the right of every child alleged as, accused of, or 
recognized as having infringed the penal law to be treated in a manner consistent 
with the promotion of the child's sense of dignity and worth, which reinforces the 
child's respect for the human rights and fundamental freedoms of others and which 
takes into account the child's age and the desirability of promoting the child's 
reintegration and the child's assuming a constructive role in society”.2
 
  
As a signatory to the United Nations Convention on the Rights of the Child, South 
Africa has a duty to ensure that the children in conflict with the law are treated in a 
manner that gives effect to the protectionary ideals espoused in the Convention. 
 
In July 2000, the South African Law Commission [Project 106] released the Child 
Justice Bill3
 
, together with its Report on Juvenile Justice. Because the child justice 
system at present is not governed by legislation, uncertainty and inconsistency are 
constant dangers. We need legislation to ensure that all children in conflict with the 
law are dealt with consistently, fairly and appropriately. 
The question that needs to be answered in this treatise, is whether the Child Justice 
Act 75 of 2008, which comes into effect on 01 April 2010, is a legislative framework 
that incorporates due process rights together with the rights of children who is 
alleged to have committed an offence, to be protected and treated in a manner 
appropriate to their age.  
 
                                                 
1  Howard Criminal Law , 4th edition , (1982), p343. 
2  Article 40 of the 1989 United Nations Convention on the Rights of the Child. 
3  Child Justice Bill 49 of 2002. 
 1 
 
CHAPTER 1 
INTRODUCTION AND PROBLEM STATEMENT 
 
1.1 INTRODUCTION 
 
Prior to the democratization of South Africa, children in conflict with the law were 
subjected to the same criminal justice system as were applicable to adults in conflict 
with the law, which is primarily regulated by the Criminal Procedure Act.4
 
  This often 
led to harsh and inhumane treatment of children sanctioned by the law of South 
Africa. 
On 27 April 1994, a new human rights orientated order was introduced in South 
Africa, with the implementation of the interim Constitution,5
 
 which came into 
operation on 27 April 1994.  One of the first legal changes triggered by the adoption 
of the interim Constitution, was the abolition of corporal punishment, both in schools 
and more importantly as a sentence that could then still be imposed on child 
offenders.  Prior to 1995, whipping was the sanction most often used by judicial 
officers in cases involving juveniles.  
Both civil society and the state acknowledged that the creation of a separate juvenile 
justice system was an essential element in improving the way in which children, in 
conflict with the law, are treated.6
 
  
In June 1995, South Africa ratified the United Nations Convention on the Rights of 
the Child (CRC) and on 07 January 2000 the country ratified the African Charter on 
the Rights and Welfare of the Child (ACRWC).  This set the scene for broad-reaching 
policy and legislative change.  As a signatory to these national and international 
instruments, South Africa was obliged by their terms and to take all political, legal 
and administrative steps necessary to implement the core imperatives of the treaties 
                                                 
4  Act 51 of 1977. 
5  The Constitution of the Republic of South Africa Act, Act 200 of 1993.  Hereinafter referred to as 
“the interim Constitution”. 
6  Community Law Centre “What the Children Said” 1. 
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as encapsulated in their Articles.  In effect, South Africa had to ensure that children’s 
rights as contained in the treaties are realised and implemented in domestic systems.  
 
This led to the enactment of provisions in the Constitution of the Republic of South 
Africa, Act 108 of 1996,7
 
 which provides more expansively for the rights of children in 
section 28 thereof.  Both the CRC and the ACRWC have specific articles dealing with 
child justice.  Section 28 of the South African Constitution deals specifically with the 
rights of children where section 28(2) states: 
“A child’s best interests are of paramount importance in every matter concerning the 
child.” 
 
Our criminal justice system was not equipped to give effect to this provision.  How are 
the best interests of a child in conflict with the law advanced in a criminal justice 
system that is meant to deal with adult offenders?  The country thus had a dilemma 
in that its own paramount law, the Constitution, could not be adhered to by the laws 
of the country due to a lack of a legal system to give effect to it.  
 
South Africa thus had an obligation to ensure that its domestic laws comply with the 
provisions contained in these international and regional treaties and to give effect to 
our Constitution.  
 
The Project Committee on Juvenile Justice, appointed by the Minster of Justice in 
1996, had the task of developing, for the first time, legislation for a separate juvenile 
justice system for the country, in accordance with international human rights 
standards.  The Committee followed a consultative approach, holding workshops and 
receiving written submissions from a range of criminal justice role players as well as 
consultations with children. 
 
 In July 2000, the South African Law Commission [Project 106] released the Child 
Justice Bill (the Bill), together with its Report on Juvenile Justice.  After having been 
revised by State Law Advisors the Bill was introduced into Parliament in 2002.8
                                                 
7  Hereinafter referred to as “the Constitution”. 
  The 
Bill is aimed at protecting the rights of children accused of committing crimes as well 
8  Child Justice Bill 49 of 2002. 
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as regulating the system that deals with children.  The Bill also seeks to ensure that 
the roles and responsibilities of all those involved in the process are clearly defined in 
order to provide for effective implementation.  The Bill recognises the fact that 
children do commit serious offences and that they must be held accountable for their 
actions as well as take responsibility for the effects of those actions on others.  This 
is achieved through the provision that allows for children to be imprisoned, albeit only 
after certain prerequisites have been met.  
 
Of importance to note is the paradigm shift that the Committee introduced by a 
simple terminology change in the wording - the Committee changed the term 
“juvenile” to “child” in the Bill to avoid the stigmatization in the word “juvenile”.  
 
As Skelton details,9
 
 the public hearings on the Child Justice Bill which took place in 
2003 were followed by extensive consideration of its provisions by the Prtfolio 
Committee on Justice and Constitutional Development.  While keeping most of the 
features of our current criminal justice process, the Bill introduced a number of new 
concepts and procedures namely: diversion, preliminary inquiries, child justice courts 
and the concept of restorative justice.  There were subsequent amendments to the 
Bill giving rise to the 2007 Bill. 
The Child Justice Bill aims to establish a criminal justice process for children in 
conflict with the law which is child centered and gives effect to the rights of children 
entrenched in the Constitution and international instruments.  As a result of calls from 
civil society, legislative changes and judgments handed down by the High Courts;10 
the Child Justice Act11
 
 was passed, and will come into operation on 01 April 2010. 
                                                 
9        Skelton, A The Influence of the Theory and Practice of Restorative Justice in South Africa with 
Special Reference to Child Justice, 2006, Unpublished LLD thesis, University of Pretoria. 
10  Although Diversion is currently not mentioned in the statutes, it has recently been recognised 
and pronounced upon by the courts in S v D 1997 (2) SACR 673 (C), S v Z 1999 (10) SACR 427 
(E), and M v The Senior Public Prosecutor, Randburg and another (Case 3284/00 WLD, 
unreported).  Diversion can thus be said to be officially recognised by South African law.  
11  Act 75 0f 2008.  Hereinafter referred to as “the CJA”. 
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1.2 RATIONALE 
 
The reason why this topic was selected as a research project stems from the fact that 
the researcher is employed by the Department of Justice as a District Court 
Magistrate and was previously employed by what is now termed the National 
Prosecuting Authority as a prosecutor and has been presiding in the child justice 
courts and previously prosecuted in the child justice courts. 
 
The researcher has observed the injustices those children in conflict with the law 
have experienced in a criminal justice system that is not designed to promote the 
best interests of the child. 
 
1.3  AIMS OF THE STUDY 
 
This treatise seeks: 
 
• To investigate to which extent the CJA incorporate a child rights-centered 
approach in light of international children’s rights law 
 
1.4 METHODOLOGY 
 
This treatise places emphasis on an analysis of the relevant available literature on 
the subject namely, the CJA, and the impact the Constitution, the CRC and/or case 
law had on the CJA.  The study also places considerable reliance on secondary 
sources including background papers, books and academic articles. 
 
1.5  OUTLINE OF THE STUDY 
 
This chapter (Chapter 1) introduces the study, its aims, approach and scope.  
 
Chapter 2 will be dedicated to a study of the laws that informed the formation of CJA. 
 
Chapter 3 involves the study of the objects of the CJA where the role and influence of 
the CRC will be looked at. 
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Chapter 4 deals with the concept of Criminal Capacity and the minimum age of 
criminal capacity. 
 
In Chapter 5 diversion is discussed and the concept of restorative justice is 
discussed because diversion is closely linked to the concept of restorative justice, 
which involves offenders taking charge of making amends for what they have done 
and initiating a healing process for themselves, their families, the victims and the 
community at large. 
 
In Chapter 6 the new concept of the Preliminary Inquiry is discussed, this is a wholly 
new procedure to facilitate the management of children in conflict with the law.  
 
The Child Justice Court is discussed in Chapter 7, where the aspect of legal 
representation as a due process right will also be discussed. 
 
Chapter 8 is the conclusion where the treatise will evaluate if and to what extent the 
new Child Justice Act 75 of 2008, meet the objectives for which it was created.  
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CHAPTER 2 
INTERNATIONAL, REGIONAL AND CONSTITUTIONAL PRINCIPLES 
UNDERPINING THE NEW CHILD JUSTICE LAW 
 
2.1  INTRODUCTION 
 
South Africa had one system criminal justice system that dealt with all persons, 
adults and children, prior to the Child Justice Court’s invention.  The system for 
controlling juvenile delinquents was contained within the general criminal justice 
system which meted out to children or adolescents above a certain age the same 
criminal justice rules or procedures as adults with little or no differentiation or 
reduction of the applicable punishment measures. 
 
In this chapter we will look at the different treaties and laws that informed the 
formation of the CJA. 
 
2.2  INTERNATIONAL LAW 
 
Prior to the adoption of the United Nations Convention on the Rights of the Child 
(CRC), the international community had adopted a set of non-binding rules in the 
juvenile justice milieu.  They are amongst others the United Nations Standard 
Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules),12 the 
United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the 
UNJDL Rules)13 and the United Nations Guidelines for the Prevention of Juvenile 
Delinquency (the Riyadh Guidelines)14
 
 and they were incorporated into the CRC and 
thus attained binding status.  Section 3 of the Fundamental Perspectives set out in 
the UNJDL Rules sets out the purpose thereof, namely: 
“[t]he Rules are intended to establish minimum standards accepted by the United 
Nations for the protection of juveniles deprived of their liberty in all forms, consistent 
                                                 
12  Adopted by the UN General Assembly 29 November 1985. 
13  Adopted by the UN General Assembly 14 December 1990. 
14  Adopted by the UN General Assembly 14 December 1990. 
 7 
with human rights and fundamental freedoms, and with a view to counteracting the 
detrimental effects of all types of detention and to foster integration in society.” 
 
This is elaborated on further by section 5, which states:  
 
“[t]he Rules are designed to serve as convenient standards of reference and to 
provide encouragement and guidance to professionals involved in the management 
of the juvenile justice system.” 
 
The UNJDL Rules do not have the same force of law as the provisions of the 
international obligations that South Africa has incurred on account of its ratification of 
the CRC, which is an international treaty agreement.  Rather, the UNJDL Rules 
should guide the application of the rights contained in both documents. 
 
The CRC and related international instruments provide the determining international 
framework within which children in conflict with the law should be managed and 
provides in article 4 thereof: 
 
“States Parties shall undertake all appropriate legislative, administrative, and other 
measures for the implementation of the rights recognized in the present Convention 
…” 
 
This places an obligation on state parties to establish a legislative system that 
encapsulates the rights or give effect to the rights contained in the CRC. 
 
Article 37 and article 40 deal specifically on the subject of child justice. Article 37 
provides peremptory protection to the child’s bodily integrity against cruel and 
inhumane treatment.  This means that neither capital punishment nor life 
imprisonment shall be for persons below the age of 18years.15 This also means that 
arrest of a child under the age of 18 years shall only occur if it is a lawful arrest and 
only as a matter of last resort.16
 
  The right to legal representation is mandatory in 
circumstances where a child under the age of 18years is arrested.  The child must at 
all times be held separate from adults, and in a manner that has regard for the child’s 
age and needs. 
                                                 
15  Thompson v Oklahoma 487 U.S. 815 (1988). 
16  Van Bueren The International Law on the Rights of the Child (1995). 
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Article 40 places responsibility that states parties recognise the right of every child 
alleged who is accused of, or recognised as having infringed the penal law to be 
treated in a manner consistent with the promotion of the child's sense of dignity and 
worth, which in turn reinforces the child's respect for the human rights and 
fundamental freedoms of others and which takes into account the child’s age and the 
desirability of promoting the child's reintegration and the child’s assuming a 
constructive role in society.  This provision has strong nuances of the concept of 
restorative justice principles. 
 
Article 40(3) requiring State Parties to establish “laws, procedures, authorities and 
institutions specifically applicable to children alleged as, accused of, or recognized as 
having infringed the penal law,” has been interpreted not only as requiring, at a 
minimum, that states establish juvenile justice systems but is also increasingly being 
construed as implying the need for distinct and dedicated legislation in the sphere of 
juvenile justice upon ratification of the Convention.17
 
 
Restorative justice has been characterised as a form of justice that relies on 
reconciliation rather than punishment.  This has been explained as follows:  
 
“[Restorative justice] argues that when a crime is committed, harm has been caused 
and that healing or restoration needs to be facilitated.  When an incident occurs which 
upsets the balance of rights and responsibilities, methods must be found to restore 
the balance so that community members, including the offender and the victim, may 
come to terms with the incident and carry on with their lives.  The underlying principle 
is that the response to crime cannot be effective without the joint and active 
involvement of victims, offenders, and the community …”18
 
 
Further, the necessity of having a variety of dispositions at hand when sentencing a 
young offender is stated in article 40(4) of the CRC which also lends support to the 
provisions of article 40(3) on diversion.19
                                                 
17  Skelton “Developing a Juvenile Justice System for South Africa: International Instruments and 
Restorative Justice” in Keightley (ed) (1996) Children’s Rights 183.   
  The aim is to avoid institutional care for 
children, to ensure the well being of the child and to achieve the principle of 
proportionality in relation to both the circumstances and offence.  Restorative justice 
18  Johansson “Children in Trouble with the Law: Child Justice in Sweden an South Africa” (2003). 
19  Ibid. 
 9 
measures such as mediation, community service,20
 
 and family group conferences 
may therefore play an important part in achieving the overall aim of juvenile justice as 
provided for under the Convention. 
2.3  REGIONAL LAW 
 
The African Charter on the Rights and Welfare of the Child21
  
 (ACRWC) sets binding 
regional standards in the sphere of child justice on all its signatories. 
The ACRWC in article 2 defines a child as every human being who has not yet 
attained the age of 18years.  This means that the signatory countries must have an 
upper age limit of children set at 18 years of age. 
 
The best interests of the child are of paramount importance in all judicial proceedings 
affecting the child in terms of article 4(1).  In all judicial or administrative proceedings 
affecting a child who is capable of communicating his/her own views, an opportunity 
shall be provided for the views of the child to be heard either directly through an 
impartial representative as a party to the proceedings and those views shall be taken 
into consideration by the relevant authority in accordance with the provisions of the 
appropriate law.  According to these provisions the child is not just an object of rights, 
he must be given the opportunity to exercise his rights. 
 
The ACRWC advances the protection of the rights and interests of children in all 
spheres of proceedings affecting them and binds all signatory states to adopt a rights 
based approach in respect of children. 
 
The ACRWC specifically provide for children in conflict with the law in Article 17 
which provides for the rehabilitation, restoration and reintegration of the child in 
conflict with the law in similar vein as the CRC.  The African Children’s Charter 
                                                 
20  Hemmes, Steiner and Meuller Significant Cases in Juvenile Justice (2004) 116; MJW v STATE 
210 SE2D 842 (GA.APP.1974). 
21  Adopted by the Organization of the African Union 29 November 1999. 
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blends child’s rights with the child’s duty to respect and be accountable to the family 
and community and this accords well with the concept of restorative justice.22
 
 
2.4  SOUTH AFRICAN CONSTITUTION 
 
The early 1990s witnessed the origins of calls for a separate and new juvenile justice 
system especially in light of the position that the applicable legal framework for 
children accused of crimes did not differ in any material respect from that applicable 
to adults.23  The non-governmental organisations advocated for a separate juvenile 
justice system underpinned by a separate legislation through a number of 
campaigns.  The presence and voice of children’s rights activists ensured the 
inclusion into the 1993 Interim Constitution and later, the Constitution of 1996, 
detailed clauses on children’s rights with juvenile justice provisions modeled on the 
CRC forming a part of these clauses. The children’s rights clause in the Constitution 
meant that important international child rights law principles already found 
themselves in the domestic South African legal order before the process of 
domesticating the CRC’s provisions had been started. The rights of the child that 
have been encapsulated in the constitution are justiciable in South African courts and 
the CRC is significant for South African domestic courts by virtue of section 39(1)(b) 
of the Constitution which require courts to consider international law in their 
deliberations. A number of these decisions have dealt with juvenile justice, including 
the abolition of judicially imposed sentence of whipping by the constitutional court,24 
decisions on the need to limit the duration of incarceration of juveniles25 and 
decisions affirming a constitutional imperative to restrict the use of life imprisonment 
for persons under 18 years of age.26
 
 
The Constitution of the Republic of South Africa, Act 108 of 1996 expansively 
provides for the rights of all children in section 28 thereof. 
                                                 
22  Skelton “Juvenile Justice Reform: Children’s Rights Versus Crime Control” in Davel (ed) (1999) 
Children’s Rights in a Transitional Society 102.   
23  Sloth-Nielsen “The Contribution of Children’s Rights to the Reconstruction of Society: Some 
Implications of the Constitutionalisation of Children’s Rights in South Africa” (1996) (4) The 
International Journal on Children’s Rights 323, 327-328.   
24  S v Williams and Others 1995 (3) SA 632 (CC). 
25  S v Kwalase 2000 (2) SACR 135 (CPD), S v J and Others 2000 (2) SACR 310 (C). 
26  Brandt v S [2005] 2 AllSA 1 (SCA); Centre for Child Law v Minister of Justice and Constitutional 
Development and Others (CCT 98/08) 2009. 
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Section 28(2) requires that the best interests of the child be of paramount importance 
in every decision taken in relation to a child.  
 
Section 28(1)(g) sets out clear principles relating to the detention of children, 
including that detention should be a measure of last resort and used for the shortest 
appropriate period of time.  It further states that children should be treated in a 
manner, and kept in conditions that take account of the child’s age. 
 
Section 35 of the Constitution deals with the rights of arrested and detained persons 
and although not limited to children, applies equally to them as it does to adults.  
Among the rights contained in section 35 include the right to remain silent, the right to 
a fair and speedy trial, the right to a legal representative and if an accused cannot 
afford one, the right to be assigned one by the State if substantial injustice would 
otherwise result.27
 
 
2.5  CONCLUSION 
 
The CRC, although requiring new laws in the aftermath of ratification, does not 
specifically provide details on how the law-making process is to be conducted.28
 
 
South Africa has the obligation to establish a separate, child oriented justice system 
which has restorative justice as a base and which has the focus of reintegration of 
the child as its primary purpose by virtue of its own Constitution, international and 
regional legislation it ratified. 
 
While it is up to each individual State Party to the CRC to decide how implementation 
of its provisions is to be achieved including through legislation, the passing of laws 
                                                 
27  Reed v Duter 416 F.2D (7th Cir.1969). 
28  LeBlanc The Convention on the Rights of the Child-United Nations Lawmaking on Human 
Rights (1995). 
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compliant with the CRC is clearly an obligation, not a matter of choice.29
 
  The Child 
Justice Act thus has to be founded on and give effect on these legal instruments. 
                                                 
29  Veerman and Gross “Implementation of the United Nations Convention on the Rights of the 
Child in Israel, the West Bank and Gaza” (1995) 3 The International Journal of Children’s Rights 
296.   
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CHAPTER 3 
THE OBJECTS OF THE CHILD JUSTICE ACT 
 
3.1 INTRODUCTION 
 
The CJA seeks to establish a criminal justice system for children, who are in conflict 
with the law, in accordance with the values underpinning the Constitution and the 
international obligations of the country, by, creating as a central feature of the new 
criminal justice system for children, the possibility of diverting matters away from the 
criminal justice system, in appropriate circumstances, while children whose matters 
are not diverted, are dealt with in accordance with the child justice system in child 
justice courts based on principles of restorative justice, while ensuring their 
responsibility and accountability for crimes committed. 
 
Bearing in mind the above stated aim, this chapter will examine the objects of the 
CJA to see if it realizes the aim that the legislation seeks to achieve by providing a 
regulatory framework for children in conflict with the law. 
 
3.2 OBJECTS OF THE CRIMINAL JUSTICE ACT 
3.2.1 THE CONSTITUTION 
 
Section 2 of the CJA regulate the objects of the Act, wherein section 2(a) reaffirm 
and entrench the child’s constitutional rights as contained in section 28 of the 
Constitution.  It thus gives effect to the provisions of the Constitution.  Section 2(b) of 
the CJA further entrenches the Constitution by promoting the “spirit of ubuntu”- which 
are words borrowed from our Constitution- and further highlight the section 28 
constitutional rights section this section of the CJA seeks to foster. 
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3.2.2 RESTORATIVE JUSTICE 
 
A primary restorative value is respect and mutual respect engenders trust and good 
faith between people.30 Howard Zehr defines restorative justice as a process that 
involves those who have a stake in a specific offence and to collectively identify and 
address harms, needs and obligations, in order to heal and put things as right as 
possible.31 There must be a correlation between the harm done and the measures 
undertaken to restore as part of taking responsibility.32 A discussion paper on 
restorative justice was issued by the South African Law Reform Commission in 
1997.33 It describes restorative justice as a way of dealing with victims and offenders 
by focusing on the settlement of conflicts arising from crime and resolving the 
underlying problems which caused it.34
 
 
For the first time the principle of restorative justice by involving parents, families, 
victims and members of communities where appropriate is legislated.35
 
 
This clearly signals certainty of a preferred manner of the resolution of disputes 
involving child offenders. 
 
3.2.3  DIVERSION 
 
The CJA in section 2(d) legislate diversion of cases where children are the 
perpetrators of crime.  This enactment provides not only legal certainty, but equity in 
the dealing with children in conflict with the law. 
 
                                                 
30  Skelton and Mike Charting Progress, Mapping the Future: Restorative Justice in South Africa 
(2006) 152.  
31   Zehr The Little book of Restorative Justice (2002) 34.  
32  DPP Kwazulu Natal v P 2006 (1) SACR 243 (SCA). 
33  South African Law Reform Commission Sentencing: Restorative Justice (1997) Issue Paper 7 at 
4. 
34   Ibid. 
35  S 2(b)(iii) of the Child Justice Act 75 of 2008. 
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3.2.4  CO-OPERATION BETWEEN GOVERNMENTAL DEPARTMENTS AND 
NGO’S 
 
Section 2(e) of the CJA legislate the promotion of co-operation between government 
departments and between government departments and non-governmental 
departments and civil society to ensure an integrated approach of the CJA.  It is 
revolutionary in the enactment of this provision, since there is no legislative 
framework within which co-operation between departments are statutorily 
entrenched. 
 
3.3 CONCLUSION 
 
The first object is to protect the rights of children as provided for in the Constitution, 
heralding an introduction into a clearly child centered instrument.  However, a 
balance is created between protecting the accused child’s rights as a child and an 
individual on one hand, and ensuring that the human rights and fundamental 
freedoms of the community are respected by children in trouble with the law, on the 
other.  It must be borne in mind that the Act does not merely confer rights on accused 
and convicted children, but it also aims to hold them accountable for their actions to 
the victims, the families of the child and victims, and the community as a whole.  The 
concept of restorative justice is explicitly included in the CJA as an objective; this 
objective is primarily achieved through diversion. 
 
The objectives must be realised through the various provisions in the Act and it will 
require that peremptory provisions be imposed on various role players individually or 
in conjunction in order to give effect to the stated objectives. 
 
The objectives as stated in section 2 of the CJA emphatically lays the basis of a child 
centered criminal justice system. 
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CHAPTER 4 
CRIMINAL CAPACITY 
 
4.1  INTRODUCTION 
 
In this chapter a brief summary on the issue of criminal capacity as it is currently 
applied and defined will be set out and discussed.  The discussion will also entail the 
CRC requirement that a minimum age for criminal capacity be set by member states. 
  
4.2 THE CONCEPT OF CRIMINAL CAPACITY 
4.2.1 THE MEANING OF CRIMINAL CAPACITY 
 
Here we will examine the concept of criminal capacity as applicable to children in 
conflict with the law. 
 
According to Snyman 
 
“before a person can be said to have acted with culpability, he must have criminal 
capacity - an expression often abbreviated simply to ‘capacity’.  A person is endowed 
with capacity if he has the mental abilities required by law to be held responsible and 
liable for his unlawful conduct.  It stands to reason that people such as the mentally ill 
(the ‘insane’) and very young cannot be held criminally liable for their unlawful 
conduct, since they lack the mental abilities which normal adult people have. 
 
The mental abilities which a person must have in order to have criminal capacity are 
 
(1) the ability to appreciate the wrongfulness of hiss conduct, and 
(2) the ability to conduct himself in accordance with such an appreciation of the 
wrongfulness of his conduct. 
 
If a person lacks one of these abilities, he lacks criminal capacity and cannot be held 
criminally liable for unlawful conduct in which he engaged while lacking one of these 
abilities.”36
 
 
The current position in our law at the moment is as follows: if a person commits an 
act which accords with the definitional elements of the crime and which is also 
unlawful, but at the time of the commission lacks the ability (a) to appreciate the 
                                                 
36  Snyman Criminal Law 4th ed (2002) 158. 
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wrongfulness of his act or (b) to conduct himself in accordance with his appreciation 
of the wrongfulness of his act, he is not criminally liable for such an act, irrespective 
of the cause of the inability.  Because of his lack of capacity he must be found not 
guilty of the crime. 
 
Before any person can be said to have acted culpably, it must be clear that at the 
time of the act such a person was endowed with criminal capacity.37
 
  
The ability to distinguish between right and wrong, lawful and unlawful, forms part of 
a person’s cognitive mental function.  The cognitive function is related to a person’s 
reason or intellect, in other words his ability to perceive, to reason and to remember.  
Here the emphasis is on a person’s insight and understanding. 
 
A person’s ability to conduct himself in accordance with his insight into right and 
wrong is known as his conative mental function.  The conative function consists in a 
person’s ability to control his behaviour in accordance with his insights - which means 
that, unlike an animal, he is able to make a decision, set himself a goal, to pursue it, 
and to resist impulses or desires to act contrary to what his insights into right and 
wrong reveal to him.  Here, the key word or idea is “self control”.38
 
  
The diagram is a schematic lay out of these arguments: 
 
 
 
 
 
 
 
 
 
 
 
                                                 
37  Ibid. 
38  Snyman Criminal Law 162. 
CRIMINAL CAPACITY 
 
 
Ability to appreciate Ability to act in accordance 
Wrongfulness with such an appreciation 
   
cognitive conative 
(ie ability to differentiate) (ie power of resistance) 
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4.2.2 THE RATIONALE UNDERPINNING CRIMINAL CAPACITY 
 
According to Burchell and Milton the fundamental reason for the requirement of 
criminal capacity is, like so many other aspects of criminal liability, the emphasis on 
individual autonomy. It is fair that only persons who have the capacity to appreciate 
the wrongfulness of their conduct and the capacity to act in accordance with this 
appreciation should be subjected to criminal liability. It is the capacity to act 
differently in the circumstances that provides the essential element of subjective 
blameworthiness.39
 
 
Criminal capacity must be present in both crimes based on intention and crimes for 
which negligence is sufficient.40
 
 
4.2.3 THE MINIMUM AGE OF CRIMINAL CAPACITY  
 
The issue of age has always been a crucial one in South Africa, commencing with 
age thresholds linked to the determination of criminal capacity.41
 
 Criminal capacity 
may be completely absent because of a child’s immature age.  
Children who have not yet reached their seventh birthday, are irrebuttably presumed 
to lack criminal capacity. In the eyes of the law children in this age group lack the 
mental abilities necessary to lead to culpability.  The unlawful conduct of a child in 
this age group can accordingly never lead to a conviction of any crime.42
 
  
After completion of their seventh year but before the completion of their fourteenth 
year (in other words, till just before their fourteenth birthday) children are rebuttably 
presumed to lack criminal capacity.43
 
  
                                                 
39   Burchell and Milton Principles of Criminal Law 3rd ed (2006). 
40   Burchell General Principles of Criminal Law 3rd ed Vol 1 (1997).  
41   Ehlers Child Justice: Comparing the South African Child Justice Reform Process and 
Experiences of Juvenile Justice Reform in the United States of America (2006) 6. 
42  Snyman, Criminal Law 
43  Ibid. 
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The unlawful conduct of the children in this age group may lead to a conviction of a 
crime, provided the state rebuts the presumption of criminal incapacity beyond 
reasonable doubt.  
 
Our courts sometimes refer to a child who lacks criminal capacity as being doli 
incapax.  The expression means that X is incapable of forming the intention required 
for the crime.  In relation to crimes requiring culpability in the form of negligence, as 
opposed to intention, the expression culpae capax is sometimes used.  A person who 
lacks criminal capacity because of youth cannot even be convicted as an accomplice 
to a crime.  He can, of course, be used by another person as an innocent instrument 
of crime by such other person.44
 
 
The test to determine criminal capacity of children between the age of seven and 
fourteen is as set out above.  The test ought to be whether such a child, in spite of 
his age, is nevertheless capable of appreciating the nature and consequences of his 
conduct and that it is wrong (the cognitive part of the test) and further whether he is 
capable of acting in accordance with that appreciation (this is the conative part of the 
test).45
 
  
4.2.4  CASE LAW 
 
An example of how flawed the application of the test by our courts is the below stated 
case: 
 
In SPM v State46
                                                 
44  Ibid. 
 wherein the requirements of a plea of guilty in terms of section 112 
of the Criminal Procedure Act 51 of 1977 were restated.  This judgment followed an 
appeal by a 17-year-old boy (the “appellant”) who was 13 years old when he was 
charged and convicted for the murder of a 14-year-old child.  According to the section 
112(2) statement (a statement admitting guilt) handed in at the Regional Court, the 
appellant had stabbed the deceased once in the chest, which resulted in the death of 
the deceased.  The Regional Court sentenced the appellant to 8 years imprisonment.  
45  Ibid. 
46  (2009) ZASCA 65. 
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The appellant appealed against both the conviction and the sentence in the 
Pietermaritzburg High Court.  However, only the sentence (and not the conviction) 
was set aside by the High Court.  The matter was sent back to the Regional Court for 
a fresh sentence to be handed down – upon which the Regional Court sentenced the 
appellant to 3 years imprisonment, wholly suspended on certain conditions. 
 
The Centre for Child Law (the “Centre”) approached the High Court on behalf of the 
appellant for leave to appeal against the conviction in the SCA.  Upon being granted 
leave to appeal, the appellant argued in the SCA that the conviction should be set 
aside for the following reasons: 
 
• Criminal capacity is linked to culpability and as such it is an aspect of liability, 
and a court must be satisfied prior to convicting any person that he or she had 
criminal capacity at the time of the commission of the offence. 
 
• The State bears the onus of proving that the child has criminal capacity. 
 
• In this matter, a plea of guilty was tendered in terms of section 112(2) of the 
Criminal Procedure Act on behalf of the appellant by his legal representative. 
However, the process followed by the court amounted to a serious irregularity 
in that the onus on the State was not discharged. 
 
• The section 112(2) statement contained insufficient information to allow the 
court to be satisfied that the appellant had criminal capacity. 
 
• The fact that the appellant was legally represented does not mean that the 
court should automatically accept that the words “unlawfully and intentionally” 
included in the section 112(2) statement implied that the appellant had 
criminal capacity. 
 
• The legal representative should not have conceded that the accused had 
criminal capacity. If he was at liberty to make such a concession it should have 
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been done in an explicit manner, and should not merely have been assumed 
in the words “unlawfully and intentionally”. 
 
In response, Counsel for the State argued that even though the issue of the 
appellant’s criminal capacity was not overtly canvassed in the trial court, the 
appellant appreciated the wrongfulness of his conduct. 
 
According to the State, this conclusion could be made by taking the whole record into 
consideration and therefore no miscarriage of justice had occurred.  However, it was 
also argued that if the SCA was of the opinion that an injustice had occurred, the 
matter should be remitted to the trial court to determine the appellant’s criminal 
capacity at the time of the commission of the offence. 
 
The SCA identified two issues arising from the matter:  
 
1.  Whether the appellant’s statement, in view of his age, complied with section 
112(2) of the Criminal Procedure Act; and  
 
2. if the statement did not comply with section 112(2), whether the matter should 
be remitted to the trial court. 
 
With regard to the section 112(2) statement, the court stated that: 
 
• The primary purpose of a section 112(2) statement is to set out the admissions 
of the accused and the factual basis supporting his or her guilty plea.  
Therefore legal conclusions will not suffice; 
 
• the presiding officer can only convict if he or she is satisfied that the accused 
is indeed guilty of the offence in respect of which a guilty plea has been 
tendered. If not, the provisions of section 113 have to be invoked; 
 
• the accused in this matter is presumed to be rebuttably criminally non-
responsible, therefore the prosecution has the burden to rebut this 
presumption; 
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• an important step in the proceedings was to ascertain whether the appellant’s 
development was sufficient to rebut this presumption, and this plainly did not 
occur; 
 
• although the prosecution would have been relieved of this burden had the 
accused made an appropriate admission, this also did not occur and no 
evidence rebutting the presumption was placed before the magistrate; 
 
• taking the whole record into account, none of the parties involved in the trial 
were alive to the presumption of criminal non-responsibility that was in 
operation in respect of the appellant; and 
 
• the statement told the magistrate nothing about the state of mind of the 
appellant at the time the stabbing took place or of his level of perception then, 
nor if he was mature enough to answer for his behavior. 
 
For these reasons, the court found that the conviction had to be set aside. 
 
In this matter the appellant had served more than two years of the original sentence 
when he appeared before the trial court for purposes of resentencing.  Since there 
had already been a remittal to the trial court, which found it appropriate to impose a 
non-custodial sentence, it would be unfair to order another remittal. 
 
Though the court did not go so far as to lay down a process of how criminal capacity 
of children should be established before the court can convict a child offender, it 
emphasised that the courts need to ensure that section 112(2) statements should 
canvass the aspect of the child accused criminal capacity in order to satisfy 
compliance with section 112. 
 
4.3 CRIMINAL CAPACITY UNDER THE CHILD JUSTICE ACT 75 OF 2008 
 
It has long been accepted that childhood is relevant to the general consideration of 
criminality.  The view that young children are slow to develop mental capacity and an 
 23 
acknowledgement that the criminal justice system is an inappropriate place to deal 
with their misbehaviour finds reflection in the concept of an age of criminal capacity. 
 
International law acknowledges the link between age and criminal capacity.  The 
most direct reference to this is found in Article 40(3)(a) of the CRC requiring state 
parties to establish “a minimum age below which children shall be presumed not to 
have the capacity to infringe the penal law”.  This obligation is reiterated in the 
African Children’s Charter which is worded in similar terms.  However, these 
provisions fall short of prescribing such an age.  
 
4.3.1 THE MINIMUM AGE OF CRIMINAL CAPACITY 
 
The new Child Justice Act 75 of 2008 provides for a minimum age for criminal 
capacity in section 7 which reads: 
 
“7(1) A child who commits an offence while under the age of 10 years does not 
have criminal capacity and cannot be prosecuted for that offence, but must be 
dealt with in terms of section 9. 
 
 (2) A child who is 10 years or older but under the age of 14 years and who 
commits an offence is presumed to lack criminal capacity, unless the State 
proves that he or she has criminal capacity in accordance with section 11. 
 
 (3) The common law pertaining to the criminal capacity of children under the age 
of 14 years is hereby amended to the extent set out in this section.” 
 
The minimum age of criminal capacity has indeed been raised from 7 years to 10 
years of age in terms of section 7(1) of the Child Justice Act.  Thus such a child is 
irrebuttably presumed to be doli incapax. 
 
The Act also states, in section 7(2), that a child who is 10 years or older but under 
the age of 14 years at the time of the alleged commission of the offence, is presumed 
not to have criminal capacity unless it is subsequently proved beyond a reasonable 
doubt that the child had such capacity at the time of the alleged commission of the 
offence.  Thus such a child is rebuttably presumed to be doli incapax. 
 
Children who are 14 years and older continue to have full criminal capacity as was 
the situation before the CJA.  The common law presumptions are not eliminated by 
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the CJA, this means that the doli capax (child has criminal capacity) and doli incapax 
(child does not have criminal capacity) presumptions are retained while it is just the 
minimum age of criminal capacity that has changed. 
 
The rationale for this can be found in the Commission’s Report on Juvenile Justice 
where it is reasoned that the presumptions create a “protective mantle” to 
immediately cover children of specified ages as each child’s level of maturity and 
development differs.  This provides flexibility and protection for children aged 
between 10 and 14 years who differ in emotional and intellectual understanding 
during those developmental years. 
 
In terms of the South African Law Commission,47
 
 this view was premised firstly, on 
the point that the presumption comes into effect automatically by the simple fact of a 
child’s age and thus once applicable, the onus was on the State to present evidence 
overturning the presumption.  On the second score, the Commission highlighted the 
flexible nature of the presumption.  Thus the younger the child, the “greater the cloak 
of the presumption” which then requires more evidence to rebut.  The Commission 
noted that in this scheme of flexibility, the actual age of the child was an important 
factor to be considered, while not being in itself a conclusive one. 
4.3.2 THE RESPONSIBILITIES OF THE STATE PROSECUTOR 
 
The CJA in section 10 provides protection to the child in conflict with the law, by 
placing further responsibilities on the state prosecutor.  Section 10 regulates the 
decision to prosecute children who is 10 years or older but under the age of 14 years.  
Section 10 provides that a prosecutor who is required to make a decision whether or 
not to prosecute a child referred to in section 7(2) must take into consideration the 
educational level, cognitive ability, domestic and environmental circumstances, age 
and maturity of the child; the nature and seriousness of the alleged offence; the 
impact of the alleged offence on any victim; the interests of the community; a 
probation officer’s assessment report in terms of Chapter 5; the prospects of 
establishing criminal capacity in terms of section 11 if the matter were to be referred 
                                                 
47  Report on Juvenile Justice (2000). 
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to a preliminary inquiry in terms of Chapter 7; the appropriateness of diversion; and 
any other relevant factor. 
 
This section makes it peremptory for the prosecution to consider all the above stated 
factors before setting the prosecution of the child in motion as the system has always 
been, it forces the prosecution to move from a crime control response to a due 
process response which is child centered, since the best interests of the child is 
statutorily enforced through the responsibilities placed on the state prosecutor.  
Section 10 encapsulates the elements of a restorative justice approach to cases 
involving children and entrenches the “protective mantel” provided by the 
presumptions referred to above. 
 
4.3.3  PROOF OF CRIMINAL CAPACITY 
 
The CJA in both section 11 and section 40 provides for the proof of the criminal 
capacity of the child in conflict with the law.  These statutory provisions are 
peremptory and provides for additional manners in which criminal capacity of a child 
can be assessed and placed before court.  
 
The CJA provides in section 11(1) that the State must prove the capacity of a child 
who is 10 years or older but under the age of 14 years to appreciate the difference 
between right and wrong at the time of the commission of an alleged offence and to 
act in accordance with that appreciation, beyond reasonable doubt. 
 
 In terms of section 11(2) of the CJA the presiding officer or magistrate, in making a 
decision regarding the criminal capacity of the child in question for purposes of 
diversion; or if the matter has not been diverted, the Child Justice Court, for purposes 
of plea and trial, must consider the assessment report of the probation officer 
referred to in section 40 and all evidence placed before the inquiry magistrate or 
Child Justice Court prior to diversion or conviction, as the case may be, which 
evidence may include a report of an evaluation referred to in subsection (3).  This 
section statutorily entrenches two aspects one is that the court must receive and 
have regard to the pretrial report of the probation officer and secondly it binds the 
court to make a finding on the criminal capacity of the child in conflict with the law.  
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The court was never statutorily obliged to make a finding on the child’s criminal 
capacity before, nor to accept the pretrial report of the probation officer.  This 
provision ensures that the court does not just accept plea’s or recommendations for 
diversion without having applied his mind to the child level of development and 
criminal capacity; which places the best interests of the child at the forefront of 
considerations in court.   
 
The CJA provides in section 11(3) that an inquiry magistrate or Child Justice Court 
may, on own accord, or on the request of the prosecutor or the child’s legal 
representative, order an evaluation of the criminal capacity of the child referred to in 
subsection (1), in the prescribed manner, by a suitably qualified person, which must 
include an assessment of the cognitive, moral, emotional, psychological and social 
development of the child.  Thus any party between the magistrate, prosecutor or 
legal representative of the child my apply for an order or order the child’s evaluation 
of the child’s criminal capacity by a suitably qualified person and such qualified 
person must then furnish the court with such written report within 30 days of the date 
of the order.  
 
Where an inquiry magistrate or Child Justice Court has found that a child’s criminal 
capacity has not been proved beyond a reasonable doubt, the inquiry magistrate or 
Child Justice Court may, if it is in the interests of the child, cause the child to be taken 
to a probation officer for any further action in terms of section 9.  
 
The CJA provides in section 40 for the probation officer to complete an assessment 
report in the prescribed manner with recommendations on the issue, of the possible 
criminal capacity of the child if the child is 10 years or older but under the age of 14 
years, as provided for in section 10, as well as measures to be taken in order to 
prove criminal capacity. 
 
In summary the CJA seeks to ensure that the criminal capacity of the child is 
determined with certainty and lays down duties for the various role players in order to 
achieve this.  These provisions statutorily lay down that the duties of: 
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The State prosecutor: 
 
- must prove the criminal capacity of the child beyond reasonable doubt; 
 
- may apply to court for an order for the evaluation of a child’s criminal capacity 
by a suitably qualified person. 
 
The Child’s Legal Representative: 
 
- may apply to court for an order for the evaluation of a child’s criminal capacity 
by a suitably qualified person. 
 
The Inquiry Magistrate or Child Justice Court Magistrate: 
 
- must consider the probation officer’s report on the aspect of criminal capacity 
prior to making a ruling; 
 
- must make a ruling on the criminal capacity of the child; 
 
- may order an evaluation of the child either of his or her own accord or if a 
prosecutor or the child’s legal representative requests one. 
 
The Probation Officer: 
 
- must make recommendations in the assessment report on the possible 
criminal capacity of the child if the child is 10 years or older but under the age 
of 14 years as well as on measures to be taken in order to prove criminal 
capacity. 
 
As progressively child centered the CJA is with regard to the determination of 
criminal capacity, I fail to comprehend why the SALC would think that a probation 
officer would be competent to determine the criminal capacity of a child. 
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4.4 DETERMINING THE AGE OF THE CHILD 
 
The CJA in section 4 lay down in respect of who the Act is of application and 
provides the act applies to any person in the Republic who is alleged to have 
committed an offence and was under the age of 10 years at the time of the 
commission of the alleged offence; or was 10 years or older but under the age of 18 
years when he or she was handed a written notice in terms of section 18 or 22; or 
served with a summons in terms of section 19; or arrested in terms of section 20, for 
that offence. 
 
It is clear when looking at the application that the age of the child accused of a crime 
is important.  It is unfortunately a reality that the majority of people never registered 
the birth of their children resulting in many children accused of crimes in South Africa 
not knowing their exact age.  The Act proposes certain measures for determining a 
child’s age. 
 
4.4.1  DUTIES OF THE VARIOUS ROLE PLAYERS IN AGE DETERMINATION 
4.4.1.1 DUTIES OF THE POLICE 
 
• If a child is probably below 10 years, then the police should follow the 
procedure in section 9, which involves taking the child to a probation officer. 
 
• If a child is 10 years or older and under 14 years or is between 14 and 18 
years, then the police must deal with the child in terms of the arrest, detention 
and release provisions of the Act.  This means that the police can issue a 
summons or written notice for the child to appear in court or arrest the child. If 
the police detains the child prior to the first appearance, then they need to 
follow the provisions of section 27 which deal with the placement options prior 
to the child’s first appearance at the preliminary inquiry. 
 
• If however, a probation officer has estimated or a Child Justice Court 
determined the age of the child, then the procedures for a child of that 
particular age apply. 
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4.4.1.2 DUTIES OF THE PROBATION OFFICER 
 
• In terms of section 13, if during an assessment of the child, the age of the 
child is uncertain; the probation officer must make an age estimation. 
 
• In making the estimation, the probation officer can use certain information 
such as previous age determinations; statements by parents or the child; 
school documents; baptism or other religious certificates; or an estimation by 
medical practitioners. 
 
• The probation officer must then submit his or her age estimation to the inquiry 
magistrate (magistrate who chairs the preliminary inquiry) on a prescribed 
form. 
 
• If later, more information arises regarding the child’s age, then the probation 
officer can change his or her estimation provided it is before the child is 
sentenced. 
 
4.4.1.3 DUTIES OF THE PRESIDING OFFICER 
 
• In terms of section 14 of the Act, the inquiry magistrate at the preliminary 
inquiry or a judicial officer who presides in a Child Justice Court can make an 
age determination. 
 
• This differs from age estimation as this is where the presiding officer actually 
sets the child’s age where it was uncertain.  The age estimation is just an 
approximation of the age based on the information the probation officer 
collected.  The presiding officer gets to decide on what the age of the child is. 
 
• In determining a child’s age, the presiding officer may consider the age 
estimation report by the probation officer or any other document or statement 
by a person; subpoena a person to produce this additional document if 
necessary; or call for a medical examination if necessary. 
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• Once the presiding officer has determined the child’s age, he or she must 
enter it on the record of proceedings. 
 
4.5 CONCLUSION 
 
Setting the age at 10 was linked to the Commission’s desire to retain the rebuttable 
presumption for children between this age and 14 years.  The Commission was in 
agreement with the retention of the doctrine calling it “a protective mantle”.48
 
 
With regard to child offenders between 10 and 14 years, the CJA gives some 
legislative guidance regarding when and how the rebuttal procedure should occur.  
The provision enacts the common law position that vests the burden of rebutting the 
presumption on the prosecution beyond reasonable doubt.49  A significant new 
introduction to the rebuttal procedure is the provision which requires that at the 
instance of the child or his legal representative, an evaluation by child development 
experts of the child’s cognitive, emotional, psychological, and social development 
must be ordered by the court.50  Such experts may be called to give their evidence of 
the evaluation in court.51
 
 
In T v UK and V v UK, the Judge stated:52
 
 
“It is essential that a child charged with an offence is dealt with in a manner which 
takes full account of his age, level of maturity and intellectual and emotional 
capacities, and that steps are taken to promote his ability to understand and 
participate in the proceedings …” 
 
Though the minimum age for criminal capacity in the CJA is not the most progressive 
as compared to other jurisdictions where the minimum age is 12 years, the 
safeguards included in the CJA is protectionary, child centered and restorative justice 
orientated that it gives full effect to the ideals stated by the Judge in the above stated 
UK cases and the CRC. 
                                                 
48  SALC Report on Juvenile Justice 2000. 
49  CJA s 11(1). 
50  CJA s 11(3). 
51  CJA s 11(4). 
52  24724/94 & 24888/94 (2000) 30 EHRR 121. 
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CHAPTER 5 
DIVERSION 
 
5.1 INTRODUCTION 
 
The Child Justice Act creates a separate criminal justice procedure for children in 
conflict with the law and for the first time formally incorporates diversion into criminal 
procedure in South Africa.  While diversion has been occurring in practice over the 
last 10 years, the Child Justice Act is the first binding legislation to provide a legal 
framework for diversion in the criminal justice system. 
 
In this chapter we will look at what diversion is, what the situation was before the CJA 
entrenched diversion and the problems that ensued and whether diversion indeed 
encapsulates restorative justice principles. 
 
5.2 DIVERSION DEFINED AND THE PURPOSE OF DIVERSION 
 
Diversion is the practice of referring a child away from formal court procedures, with 
or without conditions and at any stage in the criminal justice process.  Diversion is 
closely linked to the concept of restorative justice.53
 
  Restorative justice involves 
offenders making amends for what they have done and initiating a healing process 
for themselves, their families, the victims and the community at large.  The goal of 
restorative justice is for offenders to rejoin the law-abiding community and thereby 
prevent re-offending.  
Diversion has been advocated as a means of eliminating the stigma attached to 
being accused in criminal proceedings.  Thus, an offending child is also potentially 
spared of a criminal record and the child’s future opportunities (such as employment) 
and individual development are not hampered as would have been the case if a 
criminal charge was pursued in a formal criminal proceeding. 
                                                 
53  Open Society Foundation for South Africa Review of South African Innovations in Diversion and 
Reintegration of Youth at Risk (2005). 
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Diversion is not a soft option. It involves an appropriate intervention in order to bring 
about a change in the behaviour of the child and involves giving communities a 
bigger stake in justice.  The guidance of families and communities, supported by 
professionals and specific interventions, can make children understand the impact of 
their crimes on others and ensure that they put right the wrong they have done. 
 
5.3 THE PROBLEM WITH DIVERSION 
 
The practice of diversion has been developing in South Africa a little over the past 
decade.  Although it is a feature of our child justice system, there is no legislative 
framework in place to regulate diversion.  
 
This lack of a legislative framework that regulate diversion, has led to problems. 
Importantly, the practice of diverting children in South Africa has become 
inconsistent.   
 
An example of the inconsistent application of the option to divert is evident in the 
case of M v The Senior Public Prosecutor, Randburg,54
                                                 
54  M v The Senior Public Prosecutor, Randburg and another (Case 3284/00 WLD, unreported). 
 where a prosecutor’s 
exercise of discretion was challenged.  This case involved an application for review 
brought by the guardian of a minor girl (M), who had been convicted of shoplifting in 
the lower court.  The applicant argued that M was entitled to diversion because M’s 
co-accused who had also been arrested for the same offence of shoplifting had been 
granted diversion by the prosecution.  The applicant’s argument was therefore that 
the failure by the prosecution to exercise discretion in relation to M was 
discriminatory, and hence could not stand legal scrutiny.  In essence, the applicant 
asserted she had a right to diversion based on the fact that M’s co-accused was 
granted diversion.  The prosecutor did not respond to the application and hence it is 
known whether he actually considered diversion.  The court explained that if the 
prosecutor had responded with an affidavit to explain his decision indicating whether 
he considered diversion, the outcome of this application may have been different.  In 
the absence of such an explanation, the court drew the inference on the facts of this 
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case to the effect that the question of diversion came into the equation but was not 
considered by the prosecutor.  This, the court held, implied that the prosecutor did 
not properly exercise his discretion.  The court set aside M’s conviction on this basis 
and referred the matter back to the prosecutor to consider the prospects for and the 
possibility of diversion by applying himself to the facts before him.    
 
The value of the judgment is that for the first time, “it provides a basis for future legal 
challenges when obvious candidates for diversion are taken, instead, through the 
criminal process”.55
 
 
Article 40 (3) of the CRC expressly provides for alternative diversionary measures 
over formal judicial proceedings. It provides that:  
 
“States Parties shall seek to promote the establishment of laws, procedures, 
authorities and institutions specifically applicable to children alleged as, accused of, 
or recognized as having infringed the penal law, and, in particular:-  
 
(b)  Whenever appropriate and desirable, measures for dealing with such children 
without resorting to judicial proceedings providing that human rights and legal 
safeguards are fully respected.” 
 
South Africa had an obligation to enact legislation that is child centered and that is 
equitable.  
 
5.4 DIVERSION IN THE CHILD JUSTICE ACT 75 OF 2008 
5.4.1 DEFINITION OF DIVERSION 
 
The CJA defines diversion as 
 
‘‘diversion’’ means diversion of a matter involving a child away from the formal court 
procedures in a criminal matter by means of the procedures established by Chapter 6 
and Chapter 8.56
 
 
 
 
 
                                                 
55  Sloth-Nielsen and Muntingh “Juvenile Justice Review 1999-2000” (2001) SACJ 384. 
56  Diversion as defined in the definitions section of the Child Justice Act 75 of 2008. 
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5.4.2 THE OBJECTIVES OF DIVERSION 
 
The objects of this Act are to prevent children from being exposed to the adverse 
effects of the formal criminal justice system by using, where appropriate, processes, 
procedures, mechanisms, services or options more suitable to the needs of children 
and in accordance with the Constitution, including the use of diversion.  The CJA 
thus now provides a regulatory framework to ensure consistency of practice and legal 
certainty with regard to diversion.  
 
The objectives of diversion are statutorily provided for in section 51 of the CJA which 
states that diversion are to deal with a child outside the formal criminal justice system 
in appropriate cases; to encourage the child to be accountable for the harm caused 
by him or her; to meet the particular needs of the individual child; to promote the 
reintegration of the child into his or her family and community; to prevent stigmatising 
the child and prevent the adverse consequences flowing from being subject to the 
criminal justice system; to reduce the potential for re-offending; to prevent the child 
from having a criminal record; and promote the dignity and well-being of the child, 
and the development of his or her sense of self-worth and ability to contribute to 
society.  
 
These provisions of the objectives of the child are child centered, rehabilitative and 
focused on reintegration of the child. 
 
Section 51 of the CJA also further states that the objectives of diversion are to 
provide an opportunity to those affected by the harm to express their views on its 
impact on them; to encourage the rendering to the victim of some symbolic benefit or 
the delivery of some object as compensation for the harm and to promote 
reconciliation between the child and the person or community affected by the harm 
caused by the child. 
 
These provisions of the CJA is restorative in principle and gives effect to the 
objectives of the CJA and the Constitution to provide a child justice system that has 
diversion based on restorative justice principles. 
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5.4.3  STAGES AT WHICH DIVERSION CAN TAKE PLACE 
 
In terms of the CJA diversion is achieved in one of three ways: 
 
1.  by way of prosecutorial diversion for minor offences committed;57
2.  at the preliminary inquiry, through an order of the inquiry magistrate;
 
58
3.  during the trial in the Child Justice Court, through an order of the court.
 and 
59
 
 
This provides the child protection throughout the child justice process, by giving him 
the opportunity to be diverted at every step of the process.  These provisions provide 
a child centered justice system. 
 
The CJA sets out the various diversion options available and which offences they are 
applicable to.60
 
  
5.4.3.1 PRE-TRIAL PROSECUTORIAL DIVERSION BEFORE PRELIMINARY 
INQUIRY 
 
Section 41 provides that prosecutors have the authority to divert certain matters 
before the preliminary inquiry.  However, this only applies if it involves a Schedule 1 
offence and the diversion may only be to a level 1 diversion option.  In addition, this 
may only occur if the prosecutor is satisfied that certain factors are present.  These 
factors include that the child must acknowledge responsibility for the offence; there 
must be a prima facie case (enough evidence to institute a prosecution) against the 
child; the child must not be unduly influenced; and the child and his or her parent, 
guardian or appropriate adult must consent to the diversion.  Furthermore, if it is a 
child who is 10 years or older but under the age of 14 years, the prosecutor must be 
satisfied that criminal capacity can be proved.  In order for this type of diversion to 
take place, the child must have been assessed.  However the prosecutor can 
dispense with the assessment if it is in the best interests of child and the reasons for 
                                                 
57  S 41(1) of CJA. 
58  S 52(5) of CJA. 
59  S 67(1) of CJA. 
60  S 53 of CJA. 
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dispensing with the assessment must be recorded on the court record by the 
magistrate in chambers who will make the diversion an order of the court. 
 
If the prosecutor thinks that the child is in need of care and protection, then 
prosecutorial diversion cannot occur. Instead, the child must be referred to a 
preliminary inquiry for the inquiry magistrate to consider referring the child to the 
Children’s Court. 
 
In making a decision to divert a child in terms of section 41, the prosecutor must take 
into account whether the child has a record of previous diversions.  If the prosecutor 
is faced with a child where he or she decides not to divert even though it is a 
Schedule 1 offence, for example, if there are many previous diversions, then he or 
she must make arrangements for the child to appear at the preliminary enquiry.  
 
5.4.3.2 PROSECUTORIAL DIVERSION AT PRELIMINARY INQUIRY OR CHILD 
JUSTICE COURT 
 
Section 52(1) provides that a matter may be considered for diversion at the 
preliminary inquiry (or later at trial before the Child Justice Court) if: 
 
• the child acknowledges responsibility for the offence; 
 
• the child has not been unduly influenced to acknowledge responsibility; 
 
• there is a prima facie case against the child; 
 
• the child has consented to the diversion along with his or her parent, guardian 
or appropriate adult if available; and 
 
• the prosecutor (in relation to Schedule 1 and 2 offences) or the DPP (in 
relation to Schedule 3 offences) indicates that the matter may be diverted. 
 
Where the prosecutor or DPP decides to divert a matter, the requirements of section 
52(2) and (3) must be met.  In terms of section 52(2), a prosecutor can divert a 
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Schedule 1 or 2 offence if the views of the victim or any other person who has a 
direct interest in the affairs of the victim are considered (unless not reasonably 
possible to do so) and he or she has consulted with the police official responsible for 
the investigation of the matter. 
 
Section 52(3) provides that the relevant DPP who has jurisdiction of the matter is the 
person who may divert a matter involving a Schedule 3 offence.  This illustrates how 
cautious the legislature was when considering the diversion of a matter where a 
Schedule 3 offence was committed.  Such matters can only be diverted if exceptional 
circumstances exist (as determined by the National Prosecuting Authority (NPA)) and 
the DPP must indicate his decision to divert such matters in writing.  The DPP must 
also afford the victim the opportunity to express his or her views on whether the 
matter should be diverted; the nature and content of the diversion option being 
considered; and the possibility of including in the diversion option a condition relating 
to compensation or the rendering of a specific benefit or service.  The DPP must then 
consider the views expressed and must consult with the police official responsible for 
the investigation of the matter. 
 
The Act provides that a matter can be postponed in order to get the necessary 
written indication from the DPP to divert a matter involving a Schedule 3 offence.61
 
  
Once received, this written indication must be handed to the magistrate and becomes 
part of the record of the proceedings. 
The magistrate will then make the diversion an order of court. 
 
Children who are not diverted in the preliminary court are referred to the Child Justice 
Court for plea or trial, however should the child there be found to be a candidate for 
diversion, the court can make such order for diversion. 
 
                                                 
61  S 52(3)(c) of the CJA. 
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5.5 TYPES OF DIVERSION 
 
In order to give effect to the principle that diversion is based on or contains the 
element of balancing the harm that was done, the type of diversion had to be linked 
to the seriousness of the case, while mindful of the fact the child had to be given 
every opportunity to be diverted and be treated in a manner that takes into 
consideration that he is a child. 
 
For this reason, in section 53(2) diversion options are set out in two levels, with – 
 
(a) level one applying to offences referred to in Schedule 1; which has time 
periods for which the diversion programmes may be ordered ie: 
 
i. a period not exceeding 12months where the child is under the age of 14 
years old 
 
ii. a period not exceeding 24months where the child is 14 years and older. 
 
(b) level two applying to all other offences as referred to in Schedules 2 and 3; 
which has the following time periods: 
 
i. a period not exceeding 24months where the child is under 14 years old; 
ii. a period not exceeding 48months where the child is 14 years and older. 
 
Level one diversion comprises the least onerous options in the CJA.  This level is 
enacted as suitable for children aged ten years old and above and represents orders 
which allow the child to remain in the family or community.  These comprise of a 
range of options including orders placing a child under a good behaviour order, a 
family time order, supervision and guidance order, a compulsory school attendance 
order, a reporting order and a positive association order. 
 
Level two diversions comprise any of the level one diversion options but with an 
extended duration (for up to six months).  They also include options such as orders 
for monetary compensation and community service to victims of crimes or the child’s 
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immediate community.  Prominently included as level two diversion options are 
restorative justice options such as referral of the child to family group conference 
(FGCs) or victim offender mediations (VOMs).  The intention is to enact a tiered 
approach in which level two diversions apply to more serious offences in respect of 
which level one diversion may not be appropriate.  These provisions provide certainty 
and equity to all children in conflict with the law. 
 
A typically child centered justice system in line with the stated objectives of the CJA 
would require that the child be restoratively assisted through the diversion option 
ordered in his specific case. 
 
Giving effect to these objectives, section 54 of the CJA requires that the following 
factors must be considered when a diversion option is selected: 
 
• The diversion option must be at the appropriate level; 
 
• the child’s cultural, religious and linguistic background; 
 
• the child’s educational level, cognitive ability and domestic and environmental 
circumstances; 
 
• the proportionality of the option recommended or selected to the child’s 
circumstances, the nature of the offence and the interests of society; and 
 
• the child’s age and developmental needs. 
 
Importantly, section 54(2) provides that the various diversion options may be used in 
combination with each other. In addition, in terms of section 54(3) an individual 
diversion option meeting the objectives of diversion may be developed for a particular 
child.  This allows for flexibility and creativity where a particular child’s needs are not 
specifically catered for by the options available. 
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5.6 CONSEQUENCES OF THE DIVERSION ORDER 
 
In terms of section 57, when making a diversion order, the magistrate, inquiry 
magistrate or Child Justice Court must designate a probation officer or other suitable 
person to monitor the child’s compliance with the diversion order.  The designated 
person must then in writing file the report with the prosecutor.  If the child 
successfully completed the diversion programme then the case gets withdrawn as if 
the child was never in conflict with the law.  
 
If the child did not successfully complete his diversion programme then the 
magistrate, inquiry magistrate or Child Justice Court can issue a summons or warrant 
of arrest for the child in order to bring the child before the court.62  When the child 
appears in court the magistrate, inquiry magistrate or Child Justice Court must hold 
an inquiry into why the child failed to comply with the diversion and determine if it 
was due to the child’s fault.63
 
 
If it is found that the failure is not due to the child’s fault, the magistrate, inquiry 
magistrate or Child Justice Court may:64
 
 
i. continue with the same diversion option with or without altered conditions; 
 
ii. add or apply any other diversion option; or 
 
iii. make an appropriate order which will assist the child and his or her family to 
comply with the diversion option initially applied, with or without altered or 
additional conditions. 
 
                                                 
62  S 58(1) of the CJA. 
63  S 58(2) of the CJA. 
64  S 58(3) of the CJA. 
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However, if it is found that the failure is due to the child’s fault, the Act provides 
that:65
 
 
1.  where the matter was diverted by a prosecutor or at a preliminary inquiry, the 
prosecutor may decide to proceed with the prosecution against the child; 
 
2. where the matter was diverted by the Child Justice Court, the presiding officer 
may record the acknowledgement of responsibility made by the child as an 
admission referred to in section 220 of the Criminal Procedure Act and 
proceed with the trial; and 
 
3. the prosecutor or Child Justice Court must, where the matter does not go to 
trial, decide on another diversion option which is more onerous than the 
diversion option originally decided on. 
 
5.7 CONCLUSION 
 
Prior to the CJA diversion was not accorded legal recognition and it was mainly 
practiced through prosecutorial discretion, which led to a range of judicial decisions 
because of the biased and prejudicial application of their discretion.  The biased 
application of their prosecutorial discretion led to uncertainty and inequity.  The 
judicial decisions pronouncing on the incorrect application of the prosecutorial 
discretion signaled judicial approval for diversion and are the first indications of legal 
recognition for diversion. 
 
The CJA explicitly enacts diversion and thereby provides certainty and equity in the 
treatment of children in conflict with the law while providing a legislative framework 
for restorative justice. 
                                                 
65  S 58(4) (a)-(c) of the CJA. 
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CHAPTER 6 
THE PRELIMINARY INQUIRY 
 
6.1 INTRODUCTION 
 
Article 40(3) of the CRC provides: 
 
“States Parties shall seek to promote the establishment of laws, procedures, 
authorities and institutions specifically applicable to children alleged as, accused of or 
recognized as having infringed penal law.”   
 
There is currently no procedure in the criminal justice system called the Preliminary 
Inquiry (PI).  The CJA introduces the concept of a separate inquiry procedure, called 
the PI.  The PI is not, but can be compared to a formal bail application in terms of the 
Criminal Procedure Act.66
 
  
In this chapter the PI will be defined, its purpose explored and evaluated if it assists 
in fulfilling the objectives of the CJA. 
 
6.2 DEFINITION OF THE PRELIMINARY INQUIRY 
   
The CJA defines a preliminary inquiry in section 43(1) as an informal pre-trial 
procedure which is inquisitorial in nature; and may be held in a court or any other 
suitable place. 
 
The preliminary inquiry is an informal pre-trial procedure and may be held in a court 
or any other suitable place within 48 hours of the arrest of the child.  So while this is 
essentially the first appearance of the child in a court, the aim is to make it as child 
friendly and informal as possible and the fact that the inquiry is inquisitorial as 
opposed to accusatorial enhances the informality since it would then not be so 
formalistic. 
 
                                                 
66  Act 51 of 1977. 
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6.3 ASSESSMENT  
 
A pre-trial assessment report is essential for a preliminary inquiry. 
 
An assessment is an evaluation of a person, the family circumstances of the person, 
the nature and circumstances surrounding the alleged commission of an offence, its 
impact on the victim, the attitude of the alleged offender in relation to the offence and 
any other relevant factor.67
 
 
The CJA, in terms of section 34, provides that every child who is alleged to have 
committed an offence, even those who are under the age of 10 years and who 
therefore have no criminal capacity, must be assessed unless the assessment is 
dispensed with.  An assessment can be dispensed with in terms of section 41(3) by a 
prosecutor if it is in the best interests of the child.  However, the reasons for this must 
be placed on the record of the case.  In terms of section 47(5) the inquiry magistrate 
can also dispense with the assessment at the preliminary inquiry if it is in the best 
interests of the child to do so.  
 
6.3.1 ASSESSMENT REPORT 
 
Upon completion of the assessment, an assessment report must be submitted to the 
prosecutor before the preliminary inquiry.  This report must make recommendations 
regarding the following: 
 
• Whether a child can be diverted including to what type of programme and to 
which service provider the child should be referred to; 
 
• whether the child can be released; 
 
• if the child cannot be released, a recommendation regarding placement 
options; 
 
                                                 
67  Probation Services Amendment Act 35 of 2002. 
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• whether the matter should be transferred to a Children’s Court; 
 
• the possible criminal capacity of the child if the child is 10 years or older but 
younger than 14 years; 
 
• measures to be taken if the child is under 10 years of age; 
 
• an estimation of the child’s age if it is uncertain; and 
 
• if a more detailed assessment of the child is needed; for example, if the child 
is a danger to himself or others; where the child might be referred to a sexual 
offender’s programme; if the social welfare history of the child calls for one; 
and if the child has a history of committing offences or absconding. 
 
6.4 THE OBJECTIVES OF THE PRELIMINARY INQUIRY 
 
 The objectives of a preliminary inquiry are set out in section 43(2) of the CJA and 
provide that the purpose thereof are to consider the assessment report of the 
probation officer, with particular reference to the age estimation of the child, if the age 
is uncertain; to consider the view of the probation officer regarding the criminal 
capacity of the child if the child is 10 years or older but under the age of 14 years and 
a decision whether an evaluation of the criminal capacity of the child by a suitably 
qualified person referred to in section 11(3) is necessary; to evaluate whether a 
further and more detailed assessment of the child is needed as referred to in section 
40(1)(g); to establish whether the matter can be diverted before plea and identify a 
suitable diversion option, where applicable; and to establish whether the matter 
should be referred in terms of section 50 to a Children’s Court referred to in section 
42 of the Children’s Act. 
 
The further objects of the preliminary enquiry are to ensure that all available 
information relevant to the child, his or her circumstances and the offence are 
considered in order to make a decision on diversion and placement of the child; to 
determine the release or placement of a child, pending - 
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(i)  the conclusion of the preliminary inquiry; 
(ii)  the appearance of the child in a Child Justice Court; or 
(iii)  the referral of the matter to a Children’s Court, where applicable. 
 
Looking at the above stated provisions the preliminary inquiry can to certain extent 
be compared to a bail application, since it incorporates the decision of the release or 
alternative placement of the child pending the finalisation of the matter. 
 
6.5 THE CRITERIA FOR A CHILD TO HAVE PRELIMINARY INQUIRY 
 
A preliminary inquiry must be held in respect of every child who is alleged to have 
committed an offence, except where -– 
 
(i)  the matter has been diverted by a prosecutor in terms of Chapter 6; 
(ii)  the child is under the age of 10 years; or 
(iii)  the matter has been withdrawn. 
 
6.6 PRELIMINARY INQUIRY ORDERS 
 
In terms of section 49, there are essentially only two orders that are made at the 
preliminary inquiry: 
 
1.  A diversion order which is made if the child is diverted in terms of section 
52(5).  
 
2. An order that the matter be referred to the Child Justice Court for plea and 
trial.  
 
If such an order is made the inquiry magistrate must refer the child to the Legal Aid 
Board for legal representation if the child does not already have a legal 
representative. 
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6.7 CONCLUSION 
 
The statuary provision for a separate proceeding introduces an innovative procedure 
that is child orientated.  This procedure introduces a mechanism that will ensure 
equity in the administration of the cases of children in conflict with the law since it is 
clearly defined and legislated.  Furthermore though the procedure to a certain extent 
contains elements of the formal bail application, it is an independent system which is 
unique to the child justice milieu as part of the CJA. 
 
It further fulfills the objectives contained in the CJA to provide a holistic approach in 
the rehabilitation and reintegration of the child in the family and community.  Through 
allowing all relevant evidence to be considered through the assessment report, the 
presiding officer gets a holistic view of the child.  Furthermore in providing a PI 
separate and distinct from the Child Justice Court, the information placed in front of 
the PI presiding officer does not get placed in front of the Child Justice Court 
magistrate should the matter be referred to trial.  In this sense, a child now has a 
right to have his trial heard by a presiding officer or magistrate other than the 
magistrate who received information on his previous clashes with the law, just like an 
adult accused person’s case is not heard by the same magistrate who heard his bail 
application.  Consequently, it protects the child’s basic right to fair trial. In conclusion, 
it is my contention that the introduction of the PI as a separate pre-trial procedure in 
the CJA will establish a juvenile justice system that significantly complies with article 
40 of CRC which requires a distinct system that is applicable to juvenile justice. 
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CHAPTER 7 
THE CHILD JUSTICE COURT 
 
7.1 INTRODUCTION 
 
The underlying aim of every juvenile justice system should be the right of every child 
in the system to be treated in a manner consistent with the promotion of the child’s 
sense of dignity and worth, taking into account the child’s age and the desirability of 
promoting the child’s reintegration and helping the child to assume a constructive role 
in the society in compliance with article 40(1) of the CRC. 
 
The CRC in article 40(3) requires the institution of separate laws, procedures and 
institutions that apply specifically to children in conflict of law in contrast to or 
alongside but distinct from the criminal justice system applicable to adult offenders.  
 
To this end, the CJA provides for a separate forum, the Child Justice Court, where 
the child offender’s trial must be held should the child’s case not be diverted in the 
preliminary inquiry.  
 
In this chapter the writer will discuss the Child Justice Court and in particular whether 
the due process rights of the child is protected. 
 
7.2 DEFINITION OF THE CHILD JUSTICE COURT 
 
The Child Justice Court is a court, other than the preliminary court, where the plea or 
trial of the child who did not qualify for diversion, was referred to. 
 
7.3 THE AMBIANCE IN THE CHILD JUSTICE COURT 
 
The proceedings in the Child Justice Court are held in camera and the child’s identity 
may not be disclosed even in circumstances where the court allows details of a case 
to be published to protect the child from stigmatisation and to enhance reintegration.  
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7.4 PARENTAL ASSISTANCE 
 
Section 65 provides that a child must be assisted by his or her parent, guardian or 
appropriate adult in a Child Justice Court.  However if they could not be traced or 
located, the presiding officer can dispense with this requirement if it is in the best 
interests of the child, or is not prejudicial to the administration of justice.  If, however, 
they failed to attend the Child Justice Court after being warned to appear, they can 
be found guilty of an offence and fined an amount not exceeding R5000,00 or 
imprisoned for a period not exceeding 90 days, if the court finds that their failure was 
due to their own fault.  The parent, guardian or appropriate adult can also apply to be 
exempted from attending the court proceedings and if granted, the presiding officer 
must record the exemption from attending, in writing.68
 
  If the child is not assisted by 
a parent, guardian or appropriate adult, then the presiding officer can, in exceptional 
circumstances, appoint an independent observer to assist the child. 
7.5 DIVERSION 
 
In compliance with the CRC requirement that the child justice system must be 
reintegrative, the CJA extended the opportunity to divert a case to the Child Justice 
Court.  The Child Justice Court may make an order for diversion at any stage of the 
proceedings before conclusion of the prosecution case.69  Once the Child Justice 
Court makes a diversion order, the court must then postpone those proceedings, 
pending the child’s compliance with the diversion order and warn the child that any 
failure to comply with the diversion order may result in any acknowledgment of 
responsibility being recorded as an admission in the event of the trial being 
proceeded with as referred to in section 58(4)(b).70
 
  On receipt of a report from the 
probation officer that a child has successfully complied with the diversion order, and if 
the Child Justice Court is satisfied that the child has complied with the provisions of 
the diversion order, then the court must make an order to stop the proceedings. 
                                                 
68  S 65(5) of the Child Justice Act 75 0f 2008. 
69  S 67(1)(a) of the Child Justice Act 75 of 2008. 
70  S 67(1)(b) of the Child Justice Act 75 of 2008. 
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7.6 LEGAL REPRESENTATION 
 
Section 35(3) of the Constitution accords every accused person the right to a fair trial 
which includes the right to be informed promptly of the right to legal representation, to 
be represented by a legal representative of the accused own choice and to have a 
legal representative assigned to the accused by the state at state expense if 
substantial injustice would otherwise result. Despite this, research has shown that 
that a majority of persons accused of crimes elect to represent themselves in criminal 
trials as was stated by Dr Deon Erasmus: 
 
“The criminal trial process in South Africa is almost entirely regulated by the CPA. 
The aim of the CPA should therefore be to ensure that a fair trial takes place.  The 
question however is whether the criminal trial process indeed ensures “a fair trial” 
takes place.  The importance of the question intensifies if one takes into account that 
the vast majority of all accused persons in South Africa’s magistrates’ court do not 
have the benefit of legal representation.”71
 
  
7.6.1 LEGAL REPRESENTATION UNDER THE CHILD JUSTICE ACT 
 
To ensure a child centered system the CJA endeavored to build in safe guards to 
ensure that the child has legal representation in his trial. In giving effect to section 35 
of the Constitution, section 82 provides that where a child appears before a child 
justice court and is not represented by a legal representative of his or her own choice 
(at his or her own expense), the presiding officer must refer the child to the Legal Aid 
Board for the matter to be evaluated by the Board.  This means that the child should 
receive state funded legal representation, provided he or she meets the criteria for 
legal aid set by the Board.  The right to legal representation is an inalienable right in 
the child justice courts in order to give effect to the child’s constitutional right to a fair 
trial.72
 
 
                                                 
71  Erasmus Simplification of the South African Criminal Trial Process: A Psycholinguistic Approach 
(1998). 
72  S 35(3) of the South African Constitution. 
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7.6.2 REQUIREMENTS THAT A CHILD’S LEGAL REPRESENTATIVE MUST 
COMPLY WITH 
 
In section 80(1) of the Act the requirements that a legal representative must comply 
with in order to act on behalf of a child in criminal proceedings are statutorily 
enumerated. These requirements include that the legal representative must allow the 
child to give independent instructions; explain the child’s rights and responsibilities 
under any section of the Act; promote diversion where appropriate but not influence 
the child to acknowledge responsibility for the offence; ensure that all the 
proceedings under the Act are concluded without delay and dealt with in a manner 
where the best interests of the child are of paramount importance; and uphold the 
highest standards of ethical behavior and professional conduct. 
 
7.6.3 LEGAL REPRESENTATIVES FAILURE TO ACT IN ACCORDANCE WITH 
THE REQUIREMENTS 
 
The CJA has a quality assurance clause with regard to legal representation of 
children encapsulated in section 80(2) to ensure effective representation of children 
in conflict with the law. It provides that if a court should record its displeasure with a 
legal representative and can order remedial actions or sanctions if a legal 
representative fails to act in accordance with the requirements listed in section 80(1). 
The court order must immediately be sent to the relevant controlling body of the legal 
representative, which is either the relevant Law Society, the Bar Association or the 
Legal Aid Board (if the legal representative works for the Board). 
 
7.6.4  WAIVER OF THE RIGHT TO LEGAL REPRESENTATION 
 
No child appearing before a child justice court may waive his or her right to legal 
representation.73
                                                 
73  S 83(1) of CJA. 
  However, the Act does recognise that a child may be insistent that 
he or she does not want legal representation.  If a child does not wish to have a legal 
representative or declines to give instructions to an appointed legal representative, 
the court must enter this on the record of the proceedings.  Furthermore, the Act 
provides that if the child persists in declining representation, the court may appoint a 
legal representative to assist the child. In this instance, the legal representative does 
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not act on behalf of the child or take instructions from the child, but rather addresses 
the court on the merits of the case, notes an appeal (if necessary), cross-examines 
witnesses and generally ensures procedural fairness in the conduct of the 
proceedings.  The legal representative merely provides technical expertise to the 
child, but the child still represents his or her own interests.  This allowance is clearly 
inspired by the principle of child autonomy encapsulated in international law.74
 
   
7.7 CONCLUSION 
 
The Child Justice Court is the forum where a child’s case is referred to if after all 
considerations, it is found that the child is not eligible for diversion and has to be put 
through the criminal justice system. 
 
However, the CJA is so child centered and restorative and reintegrative in its nature 
that even in the midst of a trial, diversion is still an option available to the child should 
the child at that stage take responsibility for the offence.  
 
In this chapter the CJA provisions discussed are in accordance with children’s rights 
law in regard to the child’s right to legal representation, the requirement of diversion 
and the child’s right to participation in matters affecting the child. 
                                                 
74  Article 12 of the 1989 United Nations Convention on the Rights of the Child. 
 52 
 
CHAPTER 8 
CONCLUSION 
 
This treatise set out to evaluate the Child Justice Act 75 of 2008 by evaluating to 
what extent it incorporates a child rights-centered approach in light of international 
children’s rights laws. 
 
Generally, the CRC requires the establishment of separate laws for children in 
conflict with the law, institutions and procedures applicable to children accused of or 
alleged to have committed crimes, the setting of a minimum age of criminal capacity 
and the desirability of diversion as a binding obligation on State Parties. 
 
The CJA by its mere enactment gives effect on the surface to the country’s 
international and national obligation to establish a separate child justice system. 
 
In order to establish whether the CJA in fact gives effect to the spirit and purport of 
the obligation to create a separate, child oriented justice system involves legislative 
provisions which are peremptory in nature where necessary. 
 
The researcher found that the CJA provide children in conflict with the law a range of 
special protections due to their vulnerability and immaturity, the separate child justice 
system indeed seperates the child from the deleterious effect of the adult justice 
system. 
 
The CJA increased the minimum age for criminal capacity from 7 to 10 years.  The 
research, based on selected South African children, tended to show that children 
develop cognitive and connative capacity more or less at the age of 10.75
 
 
Diversion which was previously not statutorily provided for, is now statutorily 
entrenched and is provided for as a pretrial and trial option.  Consequently, giving 
effect to the restorative justice principles set out in the objects. 
                                                 
75  South African Law Reform Commission (2000) Report on Juvenile Justice par 3.19. 
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The establishment of separate courts for the preliminary inquiry and child justice 
courts gives effect to a child oriented system in terms of the CRC obligation. 
 
In all the CJA not only gives effect to its international and national obligations, but 
meet the objects set out in section 2 of the CJA. 
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